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B. Sudershan Reddy, J.

Wiile | entirely agree with nmy esteened brother Kapadia, J. in the
j udgrment proposed to be delivered by him | wishto add particularly to
suppl enent what he has said to the topic of separation of powers.

My excuse for inflicting this epilogue is for obvious reasons.

The Constitution is filled with provisions that grant Parliament or to

State legislatures specific power to legislate in certain areas.  These granted
powers are of course subject to constitutional |imnitations that they may not
be exercised in a way that violates other specific provisions of the
Constitution. Nothing in the text, history or structure of the Constitution
renotely suggest the High Courts jurisdiction under Article 226 of the
Constitution should differ in this respect \026 that invocati on of such power
shoul d magically give H gh Court a free ride through the rest of
Constitutional docurment. If such nagic were avail able the Hi gh Court could
structure, restructure |legislative enactnents. The possibilities are endless.
The Constitution makers cannot be charged with having left open a path to
such total obliteration of Constitutional enterprise.

In Ms. Narinder Chand Hem Raj and others vs. Lt. Governor,
Admi ni strator, Union Territory, H nmachal Pradesh and others [ 1971 (2)
SCC 747 1 a wit of mandamus was sought by the petitioners from
enforcing | evy of sales tax on the sale of liquor. This Court held that the
appel l ants were liable to pay tax inposed under the law. The appellants in
reality wanted a mandate fromcourt to the conpetent authority to delete the
certain entry from Schedule A and include the same in Schedul e B. The
court proceeded to hol d:
"The power to inpose a tax is undoubtedly a
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| egi sl ative power, that power can be exercised by
the Legislature directly or subject to certain
conditions the Legislature may del egate that power
to sone other authority. But the exercise of that
power , whether by the Legislature by its del egate
is an exercise of a |legislative power. The fact that
the power was del egated to the executive does not
convert that power into an executive or
adnmi ni strative power. No court can issue a

mandate to a Legislature to enact a particular

law. Similarly no court can direct a subordinated
| egi sl ative body to enact or not to enact a | aw
which it may be conpetent to enact. The relief as
franed by the applicant in his Wit Petition does
not bring out the real issue calling for
determnation. In a reality he wants this court to
direct the Governnent to delete the entry in
question from Schedul e A and include the sane in
Schedule B. Article 265 of the Constitution |ays
down that no tax can be |levied and coll ect except
by authority of law. Hence the levy of a tax can
only be done by the authority of |aw and not by

any executive order. ~Unless the executive is
specifically enpowered by |law to give any
exenption, it cannot say that it will not enforce the
| aw as agai nst a particul ar person. No-court can
give a direction to a Government to refrain from
enforcing a provision of law " [Enphasis

suppl i ed]

In T. Venkata Reddy and others versus State of Andhra
Pradesh [ (1985) 3 SCC 198], a constitution bench of this court while
consi dering the question as to whether it is permssible to strike down an
Ordi nance which has the same force and effect or an Act of Parliament or an
Act of State Legislature on the ground of non-application of mnd or
nmal afi des or that the prevailing circunstances did not warrant the issue of an
Ordi nance held that validity of an Ordinance cannot be deci ded on grounds
simlar to those on which an executive or judicial action is decided. It is
observed
"Any | aw made by the Legislature, which it is not
conpetent to pass, which is violated of the
provisions in Part |IlIl of the Constitution or any
ot her constitutional provision is ineffective. It is a
settled rule of constitutional |aw that the question
whet her a statute is constitutional or not is always
a question of power of the Legislature concerned,
dependant upon the subject matter of the statute,
the manner in which it is acconplished and the
node of enacting it. Wile the courts can declare
a statute unconstitutional when it transgresses
constitutional limts, they are precluded from
inquiring into the propriety of the exercise of the
| egi slative power. It has to be assunmed that the
| egi slative discretion is properly exercised. The
notive of the Legislature in passing a statute is
beyond the scrutiny of courts. Nor can the courts
exam ne whether the |l egislature had applied its
mnd to the provisions of a statute before passing
it. The propriety, expedi ency and necessity of a
| egi slative act are for the determ nation of the
| egi slative authority and are not for determnation
by the courts."
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It is so well settled and needs no restatenent at our hands that the
| egislature is suprene in its own sphere under the Constitution subject to the

l[imtations provided for in the Constitution itself. It is for the legislature to
decide as to when and in what respect and of what subject natter the | aws
are to be made. It is for the legislature to decide as to the nature of operation

of the statutes.

In State of Hi machal Pradesh versus A Parent of a student of

Medi cal College, Sima and others [ (1985) 3 SCC 169 ], the High Court of

H machal Pradesh required the State Government to initiate |egislation

agai nst ragging in educational institutions and for this purpose tine of six
weeks was granted to the State Governnent. The decision was chal |l enged

before this court. This court was of the opinion that the direction given by
the division bench was nothing short of an attenpt to conpel the State
CGovernment to initiate legislation with a viewto curb the evil of ragging. It
is held :

"\ 005\ 005\005..1t is entirely amatter for the executive
branch of ‘the Governnent to decide whether or not

to introduce any particular legislation. O course,
any nenber of the |l egislature can also introduce

| egi sl ation but the court certainly cannot nandate
the executive or any nenber of the legislature to
initiate |egislation, howsoever necessary or
desirable the court ‘may consider it to be. That it is
not a matter which/is within the sphere of the
functions and duties allocated to the judiciary

under the Constitution. |If the executive is not
carrying out any duty laid upon it by the
Constitution or the |aw, the court can certainly
require the executive to carry out such duty and

this is precisely what the court does when it
entertains public interest litigation. Werethe
court find, or being noved by an aggrieved party

or by any public spirited individual or social action
group, that the executive is rem'ss in discharging
its obligations under the Constitution or the |aw, so
that the poor and the underprivileged continued to

be subjected to exploitation and injustice or are
deprived of their social and economc entitlenments

or that social legislation enacted for their benefit'is
not being inplenented thus depriving them of the
rights and benefits conferred upon them the court
certainly can and nust intervene and conpel the
executive to carry out its constitutional and | ega
obl i gations and ensure that the deprived and

vul nerabl e sections of the commnity are no

| onger subjected to exploitation or injustice and
they are able to realize their social and econonic
rights. When the court passes any orders in public
interest litigation, the court does so not with a view
to nocking at |egislative or executive authority or
in aspirit of confrontation but with a viewto
enforcing the constitution and the | aw, because it is
vital for the maintenance of the rule of law that the
obligations which are laid upon the executive by

the Constitution and the | aw should be carried out
faithfully and no one should go away with a

feeling that the Constitution and the | aw are meant
only for the benefit of a fortunate few and have no
meani ng for the | arge nmenbers of half-clad, half-
hungry people of this country. That is a feeling

whi ch shoul d never be allowed to grow. But at

the sane tine the court cannot usurp the

functions assigned to the executive and the

| egi sl ature under the Constitution and it cannot
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even indirectly require the executive to introduce

a particular legislation or the |legislature to pass
it or assune to itself a supervisory role over the

l aw nmaking activities of the executive and the

| egi slature.” [Enmphasis supplied]

In Asif Hameed and others versus State of Jamu and Kashmir and

others [ 1989 Suppl. (2) SCC 364 ], this court had an occasion to have a
fresh ook on the inter-se functioning of the three organs of denocracy
under our Constitution. It is held

"17. Al t hough the doctrine of separation of
powers has not been recognized under the
Constitution in its absolute rigidity but the
Constitution nmakers have neticul ously defined the
functions of various organs of the State.
Legi sl ature, executive and judiciary have to
function within their own spheres demarcated

under the Constitution. No organ can usurp the
function assigned to another. The Constitution
trusts to the judgnent of these organs to function
and exercise their discretion by strictly follow ng
the procedure prescribed therein. The functioning
of denpbcracy depends upon the strange and

i ndependents of each of its organ. Legislature and
executive, the two facets of people’ s wll, they
have all the powers including that of finance.
Judi ci ary has no power over sword or the purse
nonet hel ess it has power to ensure that the
aforesaid two main organs of State function within
the constitutional limts. It is the sentinel of
denpcracy. Judicial reviewis a powerful weapon

to restrain unconstitutional exercise of power by
the | egislature and executive. The expandi ng

hori zon of judicial review has taken in its fold the
concept of social and economic justice. Wile
exerci se of powers by the | egislature and executive
is subject to judicial restrain, the only check on our
own exercise of power is the self-inposed

di scipline of judicial restraint.

XXX XXX XXX
18. Frankfurter , J. of the U S. Suprene Court

di ssenting in the controversial expatriation case of
Trop vs. Dulles observed as under

"Al'l power is, in Madison's phrase, "of an
encroaching nature". Judicial power is not
i mune agai nst this human weakness. It al so must

be on guard agai nst encroachi ng beyond its proper
bounds, and nor the |less so since the only restraint
upon it is self-restraint\005.

Ri gorous observance of the difference

between Iimts of power and wi se exercise of

power \026 between questions of authority and

guesti ons of prudence \026 requires the nost alert
appreci ation of this decisive but subtle relationship
of two concepts that too easily coalesce. No |ess
does it require a disciplined will to adhere of the
difference. It is not easy to stand al oof and all ow
want to wisdomto prevail to disregard once own
strongly held view of what is wise in the conduct
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of affairs. But it is not the business of this court to
pronounce policy. It nust observe a fastidious

regard for linmtations on its own power, and this
precludes the courts giving effect to its own notion
of what is wise of politic. That self-restraint is of
the essence in the observance of the judicial oath,
for the Constitution has not authorized the judges

to sit in judgnment on the wi sdom of what

Congress and the executive branch do."

19. VWen a State action is challenged, the
function of the court is to exam ne the action in
accordance with | aw and to determ ne whether the

| egi sl ature or the executive has acted within the
powers and functions assi gned under the
Constitution and if not, the court must strike down
the action. While doing so the court rnust remain
within its self inmposed Iimts. ‘The court sits in
j udgrment of the action of a coordinate branch of
the CGovernnent. Wile exercising power of

judicial review of adm nistrative action, the court
i s not an appellate authority. The Constitution
does not permt the court to direct or advise the
executive in matters of policy or to sernonize qua
any matter whi ch under the Constitution lies
within the sphere the | egislature or executive,
provi ded these authorities do not transgress-their
constitutional linmits or statutory powers."

The court cannot usurp the functions assigned to the |egislative bodies

under the Constitution and even indirectly require the legislature to exercise

its power of |aw making in particular manner. The court cannot assume to
itself a supervisory role for the | aw maki ng power of the |egislature under
the provisions of the Constitution. The Hi gh Court nust ensure that while
exercising its jurisdiction which is supervisory in nature it should not over
step the well recogni zed bounds of its own jurisdiction
I n Chandi garh Admi ni strator and ot hers versus Manpreet
Singh and others [ 1992 (1) SCC 380 ], the Hi gh Court while disposing of a
petition under Article 226 of the Constitution changed the categorization and
order of priority specified in the Rule franed by the University for giving
adnmi ssions to engineering colleges. The Suprene Court while reversing the
deci si on observed
"\ 005\ 005.if the Hi gh Court thought that this
categori zation was discrimnatory and bad it ought
to have struck down the categorization to that
extent and directed the authority to refranme the
rule. It would then have been upon to the rule
maki ng authority either to nmerge these two
categories or delete one or both of them
dependi ng upon the opinion they would have
fornmed on a review of the situation. W nust
nake it clear again that we express no opinion on
the question of validity or otherw se of the rule.
We are only saying that the High court shoul d not
have indulged in the exercise of "switching the
categories \026 and that too w thout giving any
reasons thereafter. Thereby, it has practicably
assuned the role of rule nmaking authority, or, at
any rate, assuned the role of an appellate
authority. That is clearly not the function of the
H gh Court acting under Article 226 of the
Constitution of India."
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The High Court’s directions to make the law in a particular manner

are clearly unsustainabl e.

| agree with S.H Kapadia, J. that the appeals preferred by the State as
wel | as Municipal Commttee, Patiala should be allowed.




